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4 Steps to Refresh Your Antitrust 
Compliance Program for the New Year 
The antitrust regulators led an aggressive enforcement agenda in 2015, challenging numerous 

acquisitions and collecting a record $3.8 billion in fines. In addition, the Department of Justice (DOJ) 

formally increased its focus on pursuing personal liability for anticompetitive conduct, elevating the risk of 

potential antitrust exposure for executives and other company individuals. Further, two large 

disgorgement penalties secured by the Federal Trade Commission in 2015, and other disgorgement 

collected by the DOJ in previous years, marks an enforcement trend in favor of seeking disgorgement as 

a remedy for conduct that results in “ill-gotten gains.”  

Safeguarding against these risks starts with a comprehensive and effective antitrust compliance program, 

and the beginning of a new year is a great time to evaluate and refresh your company’s approach. 

Regulatory developments and enforcement trends should be incorporated into existing compliance 

program guidance. Changes in company personnel and operations should be accounted for in program 

policies and procedures. These and other necessary updates are simple adjustments that will go a long 

way to guard against significant corporate fines, government-imposed business restrictions, and personal 

liability – including fines and incarceration – for company executives. The following steps will guide the 

review of your program.   

Step 1:  Refresh the Risk Assessment 

o Evaluate regulatory updates, including: 

 Revised Hart-Scott-Rodino thresholds
1
 and rule changes 

 Enforcement trends
2
 

 Relevant case law
3
 

 Other regulatory developments (e.g., enforcement directives)
4
 

 International developments 

                                                      

1
 See, e.g., Fried Frank Antitrust & Competition Law Alert, FTC Revises Thresholds for HSR Filings and Interlocking 

Directorates (Jan. 21, 2015). The Premerger Notification Office will publish revised thresholds for 2016 later this 

month. 

2
 See, e.g., Fried Frank Antitrust & Competition Law Alert, Future Competition Poses Present Risk to Deals (May 5, 

2015).  

3
  See, e.g., Fried Frank Antitrust & Competition Law Alert, FTC Requires Disgorgement of Profits Obtained Through 

"De Facto" Exclusionary Conduct (Apr. 24, 2015). 

4
  See, e.g., Fried Frank Antitrust & Competition Law Alert, As Risk to Executives Increases, So Does the Need for an 

Effective Antitrust Compliance Program (Dec. 16, 2015).  

http://www.friedfrank.com/siteFiles/Publications/FINAL%20-%2001-21-2015%20-%20Antitrust%20Alert%20-%20FTC%20Revises%20Thresholds%20for%20HSR%20Filings.pdf
http://www.friedfrank.com/siteFiles/Publications/FINAL%20-%2001-21-2015%20-%20Antitrust%20Alert%20-%20FTC%20Revises%20Thresholds%20for%20HSR%20Filings.pdf
http://www.friedfrank.com/siteFiles/Publications/FINAL-5-5-15-Future%20Competition%20Poses%20Present%20Risk%20to%20Deals.pdf
http://www.friedfrank.com/siteFiles/Publications/FINAL%20-%2004-24-2015%20-%20Antitrust%20Alert%20-%20FTC%20Requires%20Disgorgement%20of%20Profits.pdf
http://www.friedfrank.com/siteFiles/Publications/FINAL%20-%2004-24-2015%20-%20Antitrust%20Alert%20-%20FTC%20Requires%20Disgorgement%20of%20Profits.pdf
http://www.friedfrank.com/siteFiles/Publications/12-17-2015-FF%20Antitrust%20-As%20Risk%20to%20Executives%20Increases,%20So%20Does%20the%20Need%20for%20an%20Effective%20Antitrust%20Compliance%20Program1.pdf
http://www.friedfrank.com/siteFiles/Publications/12-17-2015-FF%20Antitrust%20-As%20Risk%20to%20Executives%20Increases,%20So%20Does%20the%20Need%20for%20an%20Effective%20Antitrust%20Compliance%20Program1.pdf
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Step 1:  (Cont’d) 

o Evaluate changes to business operations and personnel: 

 New company products or new markets in which the company does business 

 Recent acquisitions or joint ventures 

 New business strategies or types of agreements 

 Changes in board membership 

 Changes in employee stock ownership 

 New employees or new responsibilities 

Step 2:  Update Policies and Procedures to Reflect Risk Assessment Findings 

o Relevant policies could include those governing: 

 Board membership 

 Trade association membership 

 Communications with competitors 

 Business strategies (e.g., pricing, bidding, collaborations, standard setting) 

o Relevant procedures could include those governing: 

 Reporting suspected or actual violations to the compliance team 

 Detecting, investigating, and reporting violations to the antitrust enforcers 

 Risky business activities (including screening procedures) 

 Incentives and discipline for wrongdoing 

 Audits 

 Record keeping 

Step 3:  Update Employee Training 

o Assign new employees to appropriate training modules 

o Take account of personnel role changes and reassign training as appropriate 

o Update training content to reflect risk assessment findings 

o Tailor training modules to specific categories of employees (e.g., lawyers, business personnel, 

and executives) 

o Provide alerts to update employees about the most significant regulatory developments 

Step 4:  Conduct a Program Audit 

o Test various procedures for effectiveness (e.g., reporting hotlines) 

o Interview employees regarding usefulness of policies and procedures 

o Test training effectiveness 
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After taking these steps to update your company’s program, it is important to establish a process to keep 

your program current as new developments occur. We recommend establishing regular and systematic 

program updates. 

As always, an antitrust compliance program should be tailored to meet the needs of the company it 

purports to protect. For more tailored guidance, our team is always available to help. 

 

* * * 

Authors:  

Bernard (Barry) A. Nigro Jr.  

Maria R. Cirincione 

This memorandum is not intended to provide legal advice, and no legal or business decision should be 

based on its content. If you have any questions about the contents of this memorandum, please call your 

regular Fried Frank contact or the attorneys listed below: 

Contacts: 

Washington, D.C.  

Bernard (Barry) A. Nigro Jr. +1.202.639.7373 barry.nigro@friedfrank.com  

London 

Dr. Tobias Caspary +44.20.7972.9618 tobias.caspary@friedfrank.com 

New York  

Nathaniel L. Asker +1.212.859.8566 nathaniel.asker@friedfrank.com  

http://www.friedfrank.com/index.cfm?pageID=42&itemID=1174&more=1
mailto:barry.nigro@friedfrank.com
http://www.friedfrank.com/index.cfm?pageID=42&itemID=1160&more=1
mailto:tobias.caspary@friedfrank.com
http://www.friedfrank.com/index.cfm?pageID=42&itemID=1660&more=1
mailto:nathaniel.asker@friedfrank.com
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New York 

One New York Plaza 

New York, NY 10004-1980 

Tel:  +1.212.859.8000 

Fax:  +1.212.859.4000 

Washington, DC 

801 17th Street, NW  

Washington, DC 20006 

Tel:  +1.202.639.7000 

Fax:  +1.202.639.7003 

London 

99 City Road 

London EC1Y 1AX  

Tel:  +44.20.7972.9600 

Fax:  +44.20.7972.9602 

Paris 

75, boulevard Haussmann 

Paris 75008 

Tel:  +33.142.68.51.20 

Fax:  +33.153.01.69.86 

Frankfurt 

Taunusanlage 18 

60325 Frankfurt am Main 

Tel:  +49.69.870.030.000 

Fax:  +49.69.870.030.555 

Hong Kong 

Suite 4003 Jardine House 

1 Connaught Place  

Central, Hong Kong  

Tel:  +852.3760.3600  

Fax:  +852.3760.3611 

Shanghai 

Unit 504, West Wing 

Shanghai Centre  

1376 Nanjing Road West  

Shanghai 200040  

Tel:  +86.21.6289.8962  

Fax:  +86.21.6289.8963 
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